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under section 858(c) reltes to an elec-
tion with respect to any capital gains 
dividends, such capital gains dividends 
shall be aggregated by the real estate 
investment trust with the designated 
capital gains dividends actually paid 
during the taxable year to which the 
election applies (not including defi-
ciency dividends or dividends with re-
spect to which an election has been 
made for a prior taxable year under 
section 858) to determine whether the 
aggregate of the designated capital 
gains dividends with respect to such 
taxable year exceeds the net capital 
gain of the trust. See section 
857(b)(3)(C) and paragraph (f) of § 1.857–
6. 

(Sec. 856(d)(4) (90 Stat. 1750; 26 U.S.C. 
856(d)(4)); sec. 856(e)(5) (88 Stat. 2113; 26 
U.S.C. 856(e)(5)); sec. 856(f)(2) (90 Stat. 1751; 26 
U.S.C. (856(f)(2)); sec. 856(g)(2) (90 Stat. 1753; 
26 U.S.C. 856(g)(2)); sec. 858(a) (74 Stat. 1008; 
26 U.S.C. 858(a)); sec. 859(c) (90 Stat. 1743; 26 
U.S.C. 859(c)); sec. 859(e) (90 Stat. 1744; 26 
U.S.C. 859(e)); sec. 6001 (68A Stat. 731; 26 
U.S.C. 6001); sec. 6011 (68A Stat. 732; 26 U.S.C. 
6011); sec. 6071 (68A Stat. 749, 26 U.S.C. 6071); 
sec. 6091 (68A Stat. 752; 26 U.S.C. 6091); sec. 
7805 (68A Stat. 917; 26 U.S.C. 7805), Internal 
Revenue Code of 1954)) 

[T.D. 6598, 27 FR 4089, Apr. 28, 1962, as amend-
ed by T.D. 7767, 46 FR 11279, Feb. 6, 1981]

§ 1.860–1 Deficiency dividends. 

Section 860 allows a qualified invest-
ment entity to be relieved from the 
payment of a deficiency in (or to be al-
lowed a credit or refund of) certain 
taxes. ‘‘Qualified investment entity’’ is 
defined in section 860(b). The taxes re-
ferred to are those imposed by sections 
852(b) (1) and (3), 857(b) (1) or (3), the 
minimum tax on tax preferences im-
posed by section 56 and, if the entity 
fails the distribution requirements of 
section 852(a)(1)(A) or 857(a)(1) (as ap-
plicable), the corporate income tax im-
posed by section 11(a) or 1201(a). The 
method provided by section 860 is to 
allow an additional deduction for a div-
idend distribution (that meets the re-
quirements of section 860 and § 1.860–2) 
in computing the deduction for divi-
dends paid for the taxable year for 
which the deficiency is determined. A 
deficiency divided may be an ordinary 
dividend or, subject to the limitations 
of sections 852(b)(3)(C), 857(b)(3)(C), and 

860(f)(2)(B), may be a capital gain divi-
dend. 

(Sec. 7805, 68A Stat. 917; 26 U.S.C. 7805; sec. 
860(e) (92 Stat. 2849, 26 U.S.C. 860(e)); sec. 
860(g) (92 Stat. 2850, 26 U.S.C. 860(g))) 

[T.D. 7936, 49 FR 2107, Jan. 18, 1984]

§ 1.860–2 Requirements for deficiency 
dividends. 

(a) In general—(1) Determination, etc. 
A qualified investment entity is al-
lowed a deduction for a deficiency divi-
dend only if there is a determination 
(as defined in section 860(e) and para-
graph (b)(1) of this section) that results 
in an adjustment (as defined in section 
860(d) (1) or (2)) for the taxable year for 
which the deficiency dividend is paid. 
An adjustment does not include an in-
crease in the excess of (i) the tax-
payer’s interest income excludable 
from gross income under section 103(a) 
over (ii) its deductions disallowed 
under sections 265 and 171(a)(2). 

(2) Payment date and claim. The defi-
ciency dividend must be paid on, or 
within 90 days after, the date of the de-
termination and before the filing of a 
claim under section 860(g) and para-
graph (b)(2) of this section. This claim 
must be filed within 120 days after the 
date of the determination. 

(3) Nature and amount of distribution. 
(i) The deficiency dividend must be a 
distribution of property (including 
money) that would have been properly 
taken into account in computing the 
dividends paid deduction under section 
561 for the taxable year for which tax 
liability resulting from the determina-
tion exists if the property had been dis-
tributed during that year. Thus, if the 
distribution would have been a divi-
dend under section 316(a) if it had been 
made during the taxable year for which 
the determination applies, and the dis-
tribution may qualify under sections 
316(b)(3), 562(a), and 860(f)(1), even 
though the distributing corporation, 
trust, or association has no current or 
accumulated earnings and profits for 
the taxable year in which the distribu-
tion is actually made. The amount of 
the distribution is determined under 
section 301 as of the date of the dis-
tribution.
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The amount of the deduction is subject 
to the applicable limitations under sec-
tions 562 and 860(f)(2). Thus, if the enti-
ty distributes to an individual share-
holder property (other than money) 
which on the date of the distribution 
has a fair market value in excess of its 
adjusted basis in the hands of the enti-
ty, the amount of the deficiency divi-
dend in the individual’s hands for pur-
poses of section 316(b)(3) is determined 
by using the property’s fair market 
value on that date. Nevertheless, the 
amount of the deficiency dividend the 
entity may deduct is limited, under 
§ 1.562–1(a), to the adjusted basis of the 
property and the amount taxable to 
the individual as a dividend is deter-
mined by reference to the current and 
accumulated earnings and profits for 
the year to which the determination 
applies. 

(ii) The qualified investment entity 
does not have to distribute the full 
amount of the adjustment in order to 
pay a deficiency dividend. For example, 
assume that in 1983 a determination 
with respect to a calendar year regu-
lated investment company results in 
an increase of $100 in investment com-
pany taxable income (computed with-
out the dividends paid deduction) for 
1981 and no other change. The regu-
lated investment company may choose 
to pay a deficiency dividend of $100 or 
of any lesser amount and be allowed a 
dividends paid deduction for 1981 for 
the amount of that deficiency dividend. 

(4) Status of distributor. The corpora-
tion, trust, or association that pays the 
deficiency dividend does not have to be 
a qualified investment entity at the 
time of payment. 

(5) Certain definitions to apply. For 
purposes of sections 860(d) (defining ad-
justment) and (f)(2) (limitations) the 
definitions of the terms ‘‘investment 
company taxable income,’’ ‘‘real estate 
investment trust taxable income,’’ and 
‘‘capital gains dividends’’ in sections 
852(b)(2), 857(b)(2), 852(b)(3)(C), and 
857(b)(3)(C) apply, as appropriate to the 
particular entity. 

(b) Determination and claim for 
deduction—(1) Determination. For pur-
poses of applying section 860(e), the fol-
lowing rules apply: 

(i) The date of determination by a de-
cision of the United States Tax Court, 

the date upon which a judgment of a 
court becomes final, and the date of de-
termination by a closing agreement 
shall be determined under the rules in 
§ 1.547–2(b)(1) (ii), (iii), and (iv). 

(ii) A determination under section 
860(e)(3) may be made by an agreement 
signed by the district director or an-
other official to whom authority to 
sign the agreement is delegated, and by 
or on behalf of the taxpayer. The agree-
ment shall set forth the amount, if 
any, of each adjustment described in 
subparagraphs (A), (B), and (C) of sec-
tion 860(d) (1) or (2) (as appropriate) for 
the taxable year and the amount of the 
liability for any tax imposed by section 
11(a), 56(a), 852(b)(1), 852(b)(3)(A), 
857(b)(1), 857(b)(3)(A), or 1201(a) for the 
taxable year. The agreement shall also 
set forth the amount of the limitation 
(determined under section 860(f)(2)) on 
the amount of deficiency dividends 
that can qualify as capital gain divi-
dends and ordinary dividends, respec-
tively, for the taxable year. An agree-
ment under this subdivision (ii) which 
is signed by the district director (or 
other delegate) shall be sent to the tax-
payer at its last known address by ei-
ther registered or certified mail. For 
further guidance regarding the defini-
tion of last known address, see 
§ 301.6212–2 of this chapter. If registered 
mail is used, the date of registration is 
the date of determination. If certified 
mail is used, the date of the postmark 
on the sender’s receipt is the date of 
determination. However, if a dividend 
is paid by the taxpayer before the reg-
istration or postmark date, but on or 
after the date the agreement is signed 
by the district director (or other dele-
gate), the date of determination is the 
date of signing. 

(2) Claim for deduction. A claim for de-
duction for a deficiency dividend shall 
be made, with the requisite declara-
tion, on Form 976 and shall contain the 
following information and have the fol-
lowing attachments: 

(i) The name, address, and taxpayer 
identification number of the corpora-
tion, trust, or association; 

(ii) The amount of the deficiency and 
the taxable year or years involved; 

(iii) The amount of the unpaid defi-
ciency or, if the deficiency has been
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paid in whole or in part, the date of 
payment and the amount thereof; 

(iv) A statement as to how the defi-
ciency was established (i.e., by an 
agreement under section 860(e)(3), by a 
closing agreement under section 7121, 
or by a decision of the Tax Court or 
court judgment); 

(v) Any date or other information 
with respect to the determination that 
is required by Form 976; 

(vi) The amount and date of payment 
of the dividend with respect to which 
the claim for the deduction for defi-
ciency dividends is filed; 

(vii) The amount claimed as a deduc-
tion for deficiency dividends; 

(viii) If the amount claimed as a de-
duction for deficiency dividends in-
cludes any amount designated (or to be 
designated) as capital gain dividends, 
the amount of capital gain dividends 
for which a deficiency dividend deduc-
tion is claimed; 

(ix) Any other information required 
by the claim form; 

(x) A certified copy of the resolution 
of the trustees, directors, or other au-
thority authorizing the payment of the 
dividend with respect to which the 
claim is filed; and 

(xi) A copy of any court decision, 
judgment, agreement, or other docu-
ment required by Form 976. 

(3) Filing claim. The claim, together 
with the accompanying documents, 
shall be filed with the district director, 
or director of the internal revenue 
service center, with whom the income 
tax return for the taxable year for 
which the determination applies was 
filed. In the event that the determina-
tion is an agreement with the district 
director (or other delegate) described 
in section 860(e)(3) and paragraph 
(b)(1)(ii) of this section, the claim may 
be filed with the district director with 
whom (or pursuant to whose delega-
tion) the agreement was made. 

(The reporting requirements of this section 
were approved by the Office of Management 
and Budget under control number 1545–0045) 

(Sec. 7805, 68A Stat. 917; 26 U.S.C. 7805; sec. 
860(e) (92 Stat. 2849, 26 U.S.C. 860(e)); sec. 
860(g) (92 Stat. 2850, 26 U.S.C. 860(g))) 

[T.D. 7936, 49 FR 2107, Jan. 18, 1984; 49 FR 
3177, Jan. 26, 1984, as amended by T.D. 8939, 66 
FR 2819, Jan. 12, 2001]

§ 1.860–3 Interest and additions to tax. 
(a) In general. If a qualified invest-

ment entity is allowed a deduction for 
deficiency dividends with respect to a 
taxable year, under section 860(c)(1) the 
tax imposed on the entity by chapter 1 
of the Code (computed by taking into 
account the deduction) for that year is 
deemed to be increased by the amount 
of the deduction. This deemed increase 
in tax, however, applies solely for pur-
poses of determining the liability of 
the entity for interest under sub-
chapter A of chapter 67 of the Code and 
for additions to tax and additional 
amounts under chapter 68 of the Code. 
For purposes of applying subchapter A 
of chapter 67 and 68, the last date pre-
scribed for payment of the deemed in-
crease in tax is considered to be the 
last date prescribed for the payment of 
tax (determined in the manner pro-
vided in section 6601(b)) for the taxable 
year for which the deduction for defi-
ciency dividends is allowed. The 
deemed increase in tax is considered to 
be paid as of the date that the claim 
for the deficiency dividend deduction 
described in section 860(g) is filed. 

(b) Overpayments of tax. If a qualified 
investment entity is entitled to a cred-
it or refund of an overpayment of the 
tax imposed by chapter 1 of the Code 
for the taxable year for which the defi-
ciency dividend deduction is allowed, 
then, for purposes of computing inter-
est, additions to tax, and additional 
amounts, the payment (or payments) 
that result in the overpayment and 
that precede the filing of the claim de-
scribed in section 860(g) will be applied 
against and reduce the increase in tax 
that is deemed to occur under section 
860(c)(1). 

(c) Examples. This section is illus-
trated by the following examples:

Example 1. Corporation X is a real estate 
investment trust that files its income tax re-
turn on a calendar year basis. X receives an 
extension of time until June 15, 1978, to file 
its 1977 income tax return and files the re-
turn on May 15, 1978. X does not elect to pay 
any tax due in installments. For 1977, X re-
ports real estate investment trust taxable 
income (computed without the dividends 
paid deduction) of $100, a dividends paid de-
duction of $100, and no tax liability. Fol-
lowing an examination of X’s 1977 return, the 
district director and X enter into an agree-
ment which is a determination under section
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